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Introduction

Legal aid is the provision of legal assistance to persons who are
unable to afford it, and is considered an important component of
access to justice. Broadly, the concept of access to justice speaks to
the ability of an individual to advance legal claims or defences in the
appropriate forum, such as a court or tribunal.! Legal aid can include
providing legal information, legal advice, drafting assistance, and/or
representation in court. Legal representation is particularly
important in our adversarial court system, which presumes two equal
parties presenting evidence and argument before a neutral decision-
maker.?

The legal aid system in Ontario has developed over a number of years
to provide a wide range of legal services. However, the system has
faced, and continues to face, challenges related to coverage, funding,
and administration. This paper provides an overview of the legal aid
system in Ontario. It first reviews the events that led to the creation
of Legal Aid Ontario (LAO). It then provides an overview of legal aid
services in the Province, and closes with a brief discussion of some
current issues affecting legal aid in Ontario.
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History of Legal Aid in Ontario

Early development: 1950s and 1960s

Until 1951 Ontario had no statutory legal aid plan. Legal aid services were provided informally by lawyers
on a charitable basis.® In 1951, the Legislature enacted the Law Society Amendment Act, 1951.* The Act
authorized the Law Society of Upper Canada, the organization that licenses, regulates, and disciplines
lawyers, to establish a legal aid plan.> However, legal aid remained a largely charitable endeavor. The Act
only allowed lawyers to be reimbursed for some administrative expenses and disbursements. Otherwise,
legal aid services remained unremunerated.®

By the early 1960s, the delivery of legal aid on a charitable basis was proving inadequate to meet demand.’
In 1963, the Ontario government appointed a committee to review the current legal aid plan and make
recommendations on a new system.® The committee recommended that a legal aid plan be established
based on the English “judicare model,” under which legal aid is provided by lawyers in private practice on
a fee-for-service basis.’

The provincial government accepted most of the committee’s recommendations and enacted the Legal
Aid Act, 1966.%° The Act established the Ontario Legal Aid Plan (OLAP), which was funded by the provincial
government and administered by the Law Society through an advisory committee and local area
directors.’

OLAP operated largely under the judicare model recommended by the committee. Vouchers for legal aid
services, known as certificates, were issued to financially eligible clients to retain lawyers in private
practice.!? The Act also allowed for the establishment of a duty counsel program.®® Under the program,
lawyers were assigned to specific courthouses to advise unrepresented persons of their rights and
represent them in court on pressing issues such as bail.**

Development of the clinic system: 1960s and 1970s

By the late 1960s and early 1970s some lawyers and community activists had concluded that the judicare
program was not fully meeting the needs of low-income Ontarians. Inspired by a new legal aid movement in
the United States that emphasized working in low-income neighbourhoods and community engagement,
these lawyers and activists began to set up community legal aid clinics.®

Clinics focused on providing services in areas of law involving basic needs, such as social assistance, worker’s
compensation, and housing. They also became involved in grassroots community development and public
legal education.’” The early clinics were established outside of OLAP and were governed by voluntary boards
of directors. They were funded by a mixture of charitable and government grants. As a result, they enjoyed
considerable independence, but lacked stable funding.'®
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In 1979, a regulation was made that required OLAP to fund the clinics. It also established a Clinic Funding
Committee (CFC) as a committee of the Law Society separate from the original Legal Aid Committee. The CFC
was provided with a separate budget designated by the Attorney General.'® This decision was significant: clinic
advocates feared that clinic independence and resources would be jeopardized if they were subsumed under
the mandate of the original Legal Aid Committee.?

The 1994 funding crisis and the McCamus Report

In the early 1990s, the cost of OLAP’s certificate program grew dramatically. The increased costs were driven

by a recession (which increased the pool of those financially eligible for legal aid), changes to law and

government policy that resulted in more criminal charges being laid, and an increase in family and child welfare
21

cases.

In 1994, the Province and OLAP entered into a Memorandum of Understanding (MOU) requiring OLAP to
operate with a pre-determined level of funding for certificates over the next four years.?? Prior to this MOU,
provincial funding had been open-ended. The Act provided that anyone who met the eligibility criteria for legal
aid was entitled to it, and the government provided whatever funds were necessary to meet the demand.?
Around the same time, the federal government started to provide its financial contribution in fixed amounts
that were not related to need.?*

As a result of these funding restrictions, OLAP imposed a number of service cuts. The availability of certificates
for civil law matters was restricted, caps were placed on billing for certificates, and stricter eligibility criteria for
certificates were introduced.”® These measures stabilized OLAP’s financial situation, but impacted many
participants within the justice system. According to the 1997 McCamus Report (described further below), these
changes exacerbated the issue of unmet legal needs and led to inefficiencies in the justice system as a whole.

The McCamus Report: 1997

In December 1996, in the wake of the funding crisis, the Ontario government established an
independent task force to review the state of legal aid and make recommendations as to its future
direction. Chaired by law professor John McCamus, the task force received submissions, held
consultations, and commissioned research on various topics related to its mandate.?”

By this time a “mixed” model for legal aid had been established, with different modes of delivery
operating in the Province. Lawyers from the private bar were providing legal representation through
the certificate program. Duty counsel programs had been established in many courthouses, and
community legal clinics were offering poverty law services. Some specialty legal clinics, focusing on
specific areas of law (such as landlord-tenant), had also been established.?®

The task force’s report, known as the McCamus Report, was released in August 1997. It concluded
that the mixed delivery model should continue, and argued that the legal aid system needed to be
flexible enough to adapt to the needs of different clients, types of legal problems, and geographic
contexts. The report called for a legal aid plan that would provide an even greater mix of legal services
and “narrow the gap between full representation and no representation.” 2° The McCamus Report
also recommended transferring the responsibility for legal aid from the Law Society to an
independent agency.*
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Legal Aid Ontario (LAO): 1998

In response to the McCamus Report, the Ontario government enacted the Legal Aid Services Act, 1998. The
Act established Legal Aid Ontario (LAO) as an independent but publicly-funded and accountable agency, with
a mandate to establish and administer a legal aid system.3! The stated purpose of the Act was to promote
access to justice for low-income Ontarians.

The Act required LAO to provide legal aid services in the areas of criminal, family, mental health, and clinic law.
It also required LAO to recognize the private bar (i.e., the certificate program) as the foundation for the
provision of criminal and family law services, and the clinics as the foundation for the provision of clinic law
services.® Otherwise, LAO was given discretion with respect to how to fulfill its mandate. The Act enabled LAO
to provide legal services by any method it considered appropriate including

o issuing certificates;

« funding clinics;

« establishing staff offices;

« funding student legal aid services societies;

« funding Indigenous legal services organizations; and

« providing duty counsel services, summary legal advice, and public legal education.?*

New Legal Aid legislation comes into force: 2021

In October 2021, the Legal Aid Services Act, 2020 came into force, and replaced the Legal Aid Services
Act, 1998. The new legislation continues LAO as an independent agency with a mandate to establish and
administer Ontario’s legal aid system, and continues to authorize LAO to provide legal aid services
through a range of programs.® However, the new legislation also allows LAO to make rules on the
provision of legal aid services, such as rules governing eligibility and service providers.3® Previously,
many of these rules were set out in the legislation itself, or in its regulations. As a result, legislative or
regulatory amendments were often required for LAO to change operational practices.®” According to
LAO, the new rules-based framework “enables LAO to modernize and clarify its operational structure—
increasing efficiency and improving service.”3®
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Legal Aid Services in Ontario Today

As outlined below, the bulk of legal aid services in Ontario today fall into three main categories: the
certificate program, the duty counsel program, and clinic law services.

The Certificate Program

A legal aid certificate is an agreement by LAO to pay a lawyer’s fees at a specified hourly rate, up to a
maximum number of hours.*® For a person to qualify for a certificate, the legal issue must be one that LAO
covers, and the person must meet a financial eligibility test.

LAO issues legal aid certificates in four main areas of law: criminal, family (including child protection),
mental health, and immigration and refugee law. Not all legal issues in these areas are covered. Generally
speaking, the legal problem must be sufficiently serious or complex to qualify for a legal aid certificate.*
For instance, in most cases to qualify for a criminal law certificate, the applicant must be at risk of
incarceration.*

The financial eligibility test for a certificate considers family size, gross family income, and the total value
of the family’s liquid assets.*? Only those with a total gross income below a specific amount, which varies
based on household size, will qualify for free legal services. Those with slightly higher incomes may qualify
for a certificate by agreeing to contribute to some of the cost. There are higher income thresholds for
persons experiencing domestic violence.*® In addition, as a temporary measure during COVID-19, LAO has
waived eligibility requirements for certificates for certain persons (such as some in-custody accused and
those in immigration detention).** Otherwise, as of October 2021, the income thresholds for the
certificate program were as follows:

Figure 1:
Gross Income Cut-off for Certificate Services

Family Size Regular Certificate Domestic Abuse Cases
1 $18,795 $22,270
2 $32,131 $32,131
3 $39,352 $39,352
4 $45,289 $45,440
5+ $50,803 $50,803
Single boarder $12,330 N/A

Source: LAO, Will Legal Aid pay for my lawyer?

The certificate program is LAO’s largest program by expenditure. In 2019-20, LAO spent approximately $223.6
million on the certificate program (48% of expenditures). The majority of certificates issued were for criminal
law (60,097), followed by family law (24,055), refugee and immigration (15,654), and other matters such as
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civil tribunal hearings and prison law (5,654).% The average cost of a completed certificate (across all areas of
law) in 2019-20 was $2,089.

Duty counsel services

Duty counsel are lawyers who provide immediate assistance to people arriving at court (or a tribunal) without
alawyer.%® They provide more basic services than certificate lawyers. They provide basic legal advice, negotiate
issues, assist with document preparation, and, in some cases, represent persons in court.*’ In Ontario, duty
counsel provide services in the areas of criminal, family, mental health, and landlord-tenant law.*®

In 2019-20, LAO’s duty counsel program provided over 618,000 assists in Ontario courts and tribunals, at a cost
of approximately $56 million (12% of expenditures).*® The majority of assists (516,759) were in the area of
criminal law. The remaining assists (101,927) were civil law assists, most of which were in family court. The
duty counsel roster consists of both staff lawyers employed by LAO and members of the private bar who work
on a per diem basis.>°

To qualify for some duty counsel services, an individual must meet a financial eligibility test. The duty counsel
test is the same as the test for a certificate but some of the income and asset thresholds are slightly higher.>!
However, as outlined in a 2018 report from the Auditor General, until recently eligibility tests for duty counsel
services were only applied when duty counsel suspected that a person might not qualify.> In response to the
Auditor’s Report, LAO stated that duty counsel would be applying financial eligibility tests more consistently.>3

Clinic law services

LAO funds and oversees 72 legal clinics across the Province, as well as seven Student Legal Aid Services Societies
(which operate out of Ontario’s law schools). Most of the clinics are community legal clinics, which assist low-
income Ontarians with legal issues that involve basic needs, such as access to housing and social assistance.
Thirteen are “specialty clinics,” which either represent certain groups of people (such as seniors) or specialize
in a specific area of law (such as landlord-tenant).>*

Legal clinics are independent non-profit organizations with their own boards of directors. However, LAO
provides most clinic funding (approximately $89 million in 2019-20), and clinics must comply with certain
conditions and standards set out in LAQ’s Legal Aid Services Rules.>®

Clinics are required to apply financial eligibility criteria for clinic services set by LAO.>® The financial eligibility
thresholds that are similar to those that apply to certificate and duty counsel services. However, clinics may
also provide services to people whose primary income consists of social assistance or other benefits (such as
Old Age Security) without applying the income and asset tests. In addition, clinics retain some discretion to
take on clients who would not otherwise qualify financially.®’

In 2017/18, community legal clinics handled over 170,000 files.> Clinic services range from summary advice to
full representation before courts or tribunals. In 2016/17, 44% of clinic cases were Ontario Disability Support
Program (ODSP) applications and appeals.>® Housing matters and other income maintenance issues were the
next most common types of clinic cases.®®
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Funding

The largest source of revenue for LAO is funding from the provincial government.%! Under the legislation, LAO
must provide its annual budget to Ontario’s Attorney General, and the money required for administration of
the Act is paid out of funds appropriated by the Legislature.5?

LAO also receives funding from the Law Foundation of Ontario. In accordance with the Law Society Act, the
Law Foundation must provide 75% of the revenue it earns each year on the trust accounts of lawyers and
paralegals to LAO.%® The federal government also contributes indirectly to LAO through a cost-sharing
arrangement with the Province for funding for criminal law and immigration and refugee law.®* A small
proportion of funding comes directly from clients who are receiving certificate services under contribution
agreements.®®

Figure 2:
LAO Sources of Revenue in 2019-2020

Other (includes investment income, and miscellaneous sources)
1%
Client contributions
2%

Provincial funding
68 %

Law Foundation of Ontario
22 %

Federal funding
7 %

Source: LAO, 2019-2020 Annual Report, p. 37; graphic by Legislative Research, Legislative Assembly of Ontario.

Legislative Research 7 RP 17-09


https://www.legalaid.on.ca/wp-content/uploads/LAO-annual-report-2019-20-EN.pdf

| | A Primer on Legal Aid in Ontario

Recent Developments and Current Issues

Legal Aid Services Act, 2020

In July 2020, the Legislature passed the Legal Aid Services Act, 2020.° It was proclaimed into force in
October 2021, following consultations with stakeholders on how to operationalize the new framework.
As noted above, one of the primary features of the new framework is that it allows LAO to make rules
regarding the provision of legal aid services on many matters that were previously addressed in the
legislation itself, or its regulations. The new Legal Aid Services Rules now govern the administration of
legal aid in the Province, and cover a wide range of matters such as eligibility, certificate management,
and clinic operations.

According to LAO, the new legislation will allow LAO to eliminate red tape and give it more flexibility to
develop and adapt its services.®”” Among other things, it allows LAO to provide legal services through both
lawyers and other service providers, and states that LAO should ensure a mix of service providers, to the
extent practicable.?® It also explicitly allows LAO to offer unbundled legal services (in which a lawyer
provides specified services to a client rather than handling the entire case).®

However, the new legislation is not without controversy. In contrast to the 1998 legislation, which stated
that LAO must provide legal aid services in the areas of criminal, family, clinic, and mental health law, the
new legislation states that LAO “may, subject to the regulations,” provide services in a number of different
areas. Some commentators say this language could open the door to service cuts at LAO’s discretion, or
through regulations made by Cabinet or the Attorney General.”

Despite the change in language, the Attorney General has stated that LAO will continue to provide legal
aid services in all of the areas it currently covers, including criminal, family, and poverty law services.”*
LAO has similarly emphasized that it will continue to offer the same services for low-income Ontarians
under the new framework.”?

Coverage issues

Between 1996 and 2014, the financial eligibility criteria to qualify for a legal aid certificate was not raised in
Ontario. In 2011, it sat at $10,800 for a single person, one of the lowest thresholds in Canada.”® In 2014, LAO
began receiving additional annual funding from the Province to raise the eligibility threshold for all types of
services. The threshold has risen 6% a year since that time. As of April 2020, for a single person with no
dependents to qualify for a legal aid certificate their gross income must be $18,795 or less. For a family of four
the threshold is $45,289.7% To provide some context for these thresholds, in 2019 the Statistics Canada low-
income cut-off for a single person living in a large urban center was $21,899; for a family of four it was $41,
406.°
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According to a number of commentators, the effect of LAO’s strict financial eligibility requirements is that many
Ontarians have incomes that are too high to qualify for legal aid, but too low to hire a lawyer privately.”® As a
result, an increasing proportion of Ontarians are now attempting to navigate the justice system without legal
representation, especially in family court.”” Many litigants report that they are self-represented because they
cannot afford a lawyer and/or do not qualify for legal aid.”® The impact of self-representation is felt throughout
the justice system, and includes additional costs and delays in the courts.”

Funding and financial challenges

LAO has incurred significant deficits in recent years: $14 million in 2015/16 and $26 million in 2016/17.%8°
According to Ontario’s Auditor General, these deficits were primarily due to an increased demand for refugee
services and LAO’s decision to expand eligibility criteria for certificates so it could keep unspent provincial
funding.®! More people qualified for expanded certificates than had been projected, which contributed to the
financial shortfall. In December 2016, LAO announced it would be scaling back the expanded eligibility to
balance its budget.®? These changes brought LAO back to a balanced budget in 2017-18.83

The 2019 Provincial Budget brought further financial challenges for LAO, with provincial funding to the
organization reduced by about 30%. Plans for further reductions were later abandoned, but the 30% funding
reduction will remain going forward.®* In April 2019, LAO announced internal cost cutting measures including
a hiring freeze, a salary freeze for management, and the elimination of certain positions.®> LAO stated that its
goal was to maintain front line services; however, some service changes were made.®® Among other things,
LAO announced changes to the certificate program for bail and some family matters, with duty counsel to take
on some of the work previously handled by certificate lawyers.?” LAO also reduced funding to the clinic
program by $9.6 million in 2019-2020.8

According to media reports, the COVID-19-related economic downturn has created additional challenges for
LAO. The number of people seeking legal aid services to deal with jobs losses, evictions, and other matters has
increased. At the same time, LAO expects to receive significantly less funding from the Law Foundation (which
remits interest earned on lawyer’s trust accounts) due to extremely low interest rates.®® LAO faced similar
problems in the wake of the 2008 financial crisis, when decreased revenue from the Law Foundation helped
drive the organization into deficit from fiscal years 2008/09 to 2010/11.%°
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Conclusion

The legal aid system in Ontario has faced, and continues to face,
challenges related to coverage, funding, and administration. Despite
recent increases to the income threshold for eligibility for legal aid
services, the cut-off for legal aid eligibility remains relatively low.
Provincial funding has been reduced in recent years, and the COVID-
19-related economic downturn is expected to bring further financial
challenges. Nevertheless, as envisioned by the McCamus Report,
the system provides a wide range of services to some of the
Province’s most vulnerable citizens. To that end, legal aid continues
to play a vital role in Ontario’s justice system.
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